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I INTRODUCTION 
[1] The two parties accuse each other of having acted in bad faith within the framework of 
their contractual relations, which would have led them both to work unnecessarily. 
[2] Leyton Finder Expert Group Inc. ("Leyton") specializes in claims for tax credits and 
subsidies for businesses. It seeks fees of $ 99,479.08 (plus interest) and moral damages 
($30,000) from Ultragen Group Ltd. ("Ultragen") for the performance, for the benefit of 
Ultragen, of services related to applications for scientific research and experimental 
development tax credits (the "credits"). 
[3] Ultragen refuses to pay these fees because Leyton would not have helped them 
identify and obtain new credits. In fact, Ultragen considers having been the victim of a 
trap on Leyton's part and claimed from him, until an amendment intervened on the last 
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day of the trial, $25,000 in counterclaim, for the hours lost in collaborating unnecessarily 
with the latter. [1] . 
II FACTS 
[4] Ultragen is an engineering firm specializing in the petrochemical field. For several 
years, it has regularly obtained credits for various innovative projects. Since 2000, these 
credits have approached $200,000 annually. 
[5] Under to a contract signed on November 25, 2009 (exhibit P-1), Ultragen retained the 
services of Leyton so that the latter advises her on credit claims with the tax 
authorities. The contract is limited to the financial year ending January 30, 2010 and 
provides that Leyton will receive 20% of the credits to be granted to Ultragen at the federal 
and provincial levels, plus taxes and interest: 
[6] Leyton first advised Ultragen on a project sometimes referred to as software. More 
specifically, it is Mr. Frédérik Delvael (engineer acting as a sub-contractor of Leyton) who 
takes the steps to gather information, prepare the technical description and calculate the 
relevant salaries and expenses. His main contact at Ultragen in order to obtain the 
required information, is called Mustapha Kronfel. 
[7] Leyton also advises Ultragen on the project known as Safety-Kleen, also for the 
financial year ending January 30, 2010. It is mainly Mr. Pierre Mourot (another engineer 
acting as a subcontractor of Leyton) who obtains the relevant information, writes the 
technical description of the project, and calculates the salaries and eligible expenses 
(“costing”). His contacts at Ultragen are Mr. Steve Surveyer (with regard to the technical 
details) and Ms. Joyce Alzate (with regard to the relevant salaries). 
[8] Following the work carried out by Messrs Delvael and Mourot, Mr. Nick Lazarov, a tax 
specialist at Leyton, drew up the tax schedules for these projects. 
[9] According to Leyton's calculations [2] , the amount of credits that Ultragen could 
expect to obtain in total, for these two projects, with regard to the financial year ending 
January 31, 2010, amounts to $24,262 ($12,952 federal and $11,310 provincial). 
[10] On June 4, 2010, the orignial contract between Leyton and Ultragen was renewed 
under the same terms, for the financial year ending January 30, 2011. [3] 
[11] The only Ultragen project that Leyton is working on, for the fiscal year ending January 
30, 2011 is called the QIT or Rectifier project. It is also Mr. Pierre Mourot who collects the 
information (in particular, a report that has already been prepared by Ultragen), writes the 
appropriate technical description and calculates the relevant salaries and expenses. His 
contacts at Ultragen this time are supervisor Khac Trong Truong (the president) and Ms. 
Joyce Alzate. The amount of credit that Ultragen could hope to obtain for this project has 
not been put into evidence. 
[12] Leyton will have prepared under these two contracts, three credit applications, on 
behalf of Ultragen but will not receive any remuneration in this regard. 
[13] In fact, Leyton discovered at the end of March 2011 that the tax authorities granted 
Ultragen $216,231 in credits for the fiscal year ending January 31, 2010. Leyton claims 
to be entitled to a fee of 20% of this amount ($43,246 plus taxes) under the P-1 contract. 
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On 11 April 2011, she submitted an invoice to Ultragen in this regard. A formal notice 
followed on June 8, 2011. Leyton filed his motion to commence proceedings on 
September 23, 2011. 
[14] Leyton then discovers that the tax authorities have also granted Ultragen for the 
fiscal year ending January 31, 2011, credits amounting to $220,368. Leyton claims to be 
entitled to fees of 20% of this amount (ie, $44,073.60 plus taxes), under contract P-
9. On December 6, 2011 and March 27, 2012, it therefore forwards invoices to Ultragen 
in this regard. A formal notice follows on April 27, 2012. 
[15] The credits granted by the tax authorities to Ultragen for the years 2010 and 2011 
relate to a project entitled “Evaluation procedure for SHELL/PLATE Finite Element 
Nozzle”. The parties referred to it as “Mr. Truong’s project”. Leyton was not involved in 
this project, despite her requests, which were completely ignored by Ultragen. 
[16] The latter contends that since it has not submitted any credit claims or obtained 
credits for the projects on which Leyton has worked, it has no obligation to pay any 
remuneration in this regard, under contracts P-1 and P-9. 
III ISSUES IN DISPUTE 
[17] The issues in dispute read as follows: 

1) What meaning should we give to the compensation clause found in contracts P-1 and P-
9? Was the remuneration base only for credit requests relating to the three specific projects 
in which Leyton was involved, or did it extend to all projects for which Ultragen was granted 
credit? 
2) Does Leyton have the right to receive remuneration? 
3) What about Leyton's $30,000 claim for moral damages and disturbances and 
inconvenience? 

IV ANALYSIS 
1) What meaning should we give to the compensation clause found in contracts P-
1 and P-9? 
[18] Article 6 of the P-1 service contract is reproduced below: 

ARTICLE 6 - REMUNERATION OF THE CONSULTANT 
The remuneration of the Consultant [Leyton] is established according to a 
percentage calculated (excluding tax) on the basis of the Tax Credits granted at 
the federal and provincial levels , plus the related interest granted at the federal 
and provincial level, according to the following model: 
                                    

Type of Mandate Percentage 
pay 

Tax credits 
Advance of fees payable 3 months after 
tax closing 

20% 
30% 
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The Consultant's right to remuneration is acquired upon receipt by the Client 
[Ultragen] of a notice of assessment issued by the federal or provincial tax 
authorities. 
The Consultant's remuneration is payable as the case may be: 
- upon receipt by the Client of the invoice issued by the Consultant in the case of 

non-refundable tax credit; 
- upon receipt by the Client of the refund of the Tax Credit made by the tax 

authorities in the case of a refundable tax credit. For the purposes of this 
agreement a refundable credit, withheld by the government for legal 
reasons or to be allocated because of other financial obligations of the 
Client, is deemed to be a non-refundable credit. 

(Our emphasis) 

[19] It is also necessary to reproduce the preamble as well as articles 1 ("Purpose"), 2 
("Provision of information") and 5 ("Limitation of liability") of the contract: 

PREAMBLE 
-       In the course of its activities, the Client incurs expenses that may be eligible for 

the SR&ED tax credit, design tax credit, investment tax credit and tax credit 
relating to development of electronic business, respectively, granted at the 
federal and provincial levels (hereinafter the “Tax Credits”); 

-       The Consultant specializes in the preparation and presentation of tax credit 
files to the competent tax authorities; 

-       The Parties wish to record in this agreement (hereinafter the “Agreement”) the 
conditions of the Consultant's intervention with the Client, in order to identify, 
value and justify the expenses eligible for the tax credit programs. 

ARTICLE 1: PURPOSE 
1.1 Mandate 
The Client entrusts the Consultant with the exclusive mandate to identify, estimate 
and submit claims for Tax Credits (hereafter referred to as “Claims”) to which his 
activity entitles him according to the eligibility criteria determined by the Canada 
Revenue Agency (hereinafter “the CRA”) and the Ministère du Revenu du Québec 
(hereinafter “MRQ”). All Tax Credits obtained by the Client for eligible expenses 
incurred in respect of the financial years concerned by this agreement shall be 
presumed to result from the intervention of the Consultant . 
1.2 Mission steps and report 
The mandate includes the following steps: 
1. Collection of technical and financial information relevant to the review of 

activities related to Tax Credits meeting the criteria of the CRA and the 
MRQ; 
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2. Meetings and interviews with the Client's specialists to evaluate eligible projects 
and to obtain the appropriate information; 

3. Positioning of projects according to new trends and interpretation policies of the 
CRA and the MRQ; 

4. Drafting of the technical report supporting the tax credit claim; 
5. Calculation of tax credits receivable; 
6. Preparation and production of tax forms, accreditations and other documents 

required for claims; 
7. Preparation and assistance in the event of a fiscal and/or scientific audit; 
8. Follow-up of the Claim until the final payment. 
ARTICLE 2 - PROVISION OF INFORMATION 
The proper execution of the mandate entrusted to the Consultant is expressly 
subject to the communication by the Client of all the information deemed necessary 
by the Consultant for the preparation and presentation of the claim file as well as 
the full collaboration of the administrative and technical teams of the Client . 
Therefore, the Customer expressly undertakes to: 
- provide the Consultant, in the form and within the timeframe required by the latter, 

all the information of nature, accounting, tax and technical that the 
Consultant deems, in its sole discretion, necessary for the preparation and 
presentation of the claim files; 

- ask its teams to collaborate actively with the Consultant for the preparation of 
claim files; 

- sign authorization forms issued by the tax authorities authorizing the Consultant 
to represent the Client in the context of Complaints. 

(…) 
            ARTICLE 5 - LIMITATION OF LIABILITY 

The Consultant cannot guarantee the Client any result with respect to the 
acceptance of the claims files and with respect to the amounts of tax credits that 
may be granted by the CRA and the MRQ. 
The Tax Credit programs and their interpretation by the CRA and the MRQ may 
evolve over the term of the Agreement. Consequently, the Consultant cannot 
guarantee the Client any outcome with respect to the acceptance of the claims 
files, the amount of Tax Credits that may be granted by the CRA and the MRQ and 
the questioning by the CRA and the MRQ of tax credits granted for previous years. 
In the event that the CRA and the MRQ require the full or partial reimbursement of 
the Tax Credits obtained by the Client during the years covered by the Agreement 
in accordance with the recommendations of the Consultant, the Consultant 
undertakes to reimburse the remuneration received on the corrected amounts. 

(Our emphasis) 

[20] The P-9 service contract which applies for the fiscal year ending January 30, 2011 
contains identical provisions. 
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[21] Before resorting to the rules of contract interpretation set out in articles 1425 to 
1432 CCQ, it must be determined whether the relevant compensation clause is clear or 
ambiguous. In the absence of ambiguity, the text of the contract must, in principle, be 
applied as it is, without regard to the rules of interpretation. 
[22] Indeed, one must presume that clear contractual provisions accurately reflect the true 
intention of the parties. However, the use of the principles of interpretation in such cases 
could have the consequence of distorting the real will of the parties, which would not be 
desirable.[4]  
[23] Ambiguity may arise from the actual text of the contract, in particular, from the use of 
a word with several meanings or from a deficient syntax or from the existence of a 
contradiction between clauses of the contract. It may also result from the obvious 
inconsistency between the otherwise clear text of the contract and the actual intention of 
the contracting parties. In the latter case, the text of the contract would betray - rather 
than translate - the true intention of the parties. [5] 
[24] Finally, the existence of a discrepancy between the parties as to the interpretation of 
the contract should not necessarily lead the Tribunal to conclude that there is an 
ambiguity. [6] 
[25] In this case, Leyton argues that the P-1 and P-9 contracts are clear (in particular 
Article 6 which provides for remuneration on the basis of all the credits obtained by 
Ultragen) and that it is therefore sufficient to apply this clause without seeking to interpret 
it. On the other hand, even if the rules of interpretation were to be used, Leyton is of the 
opinion that the documents prior to the P-1 contract and the conduct of the parties after 
the agreement, confirm that their intention was to apply the percentage of remuneration 
provided for in Article 6, to all the credits obtained by Ultragen for the financial years in 
question, which necessarily includes the credit obtained in respect of Mr. Truong's project. 
[26] Ultragen, for its part, considers the text of the contract ambiguous and adds that the 
intention of the parties was to limit Leyton's compensation to a percentage of the credits 
that Leyton would succeed in obtaining in relation to new projects, which obviously 
excluded Mr. Truong's project. In this regard, Ultragen, also relies on the documents prior 
to the P-1 contract and on the conduct of the parties after the conclusion of the agreement. 
[27] Let us first check whether the contract contains an ambiguity. 
[28] Leyton approached Ultragen in 2009 to offer his services. Leyton was well aware 
before the signing of the P-1 contract that Ultragen had been claiming credits for Mr. 
Truong's project for several years. 
[29] Leyton, however, did not know the amount of these credits and the nature of the 
project in question. Even the name of this project had not been revealed to him. 
[30] In fact, prior to the signing of the P-1 contract, the only specific projects in relation to 
which Ultragen had provided some information to Leyton were limited to 
the software, Safety-Kleen and QTI projects. 
[31] However, the definition of "Tax credits" found in the first paragraph of the preamble 
of the P-1 contract is very broad and covers all tax credits granted to Ultragen (at the 
federal and provincial levels). Thus, Article 6 of the contract which refers to this definition 
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and which provides for remuneration of "20% of the tax credits granted at the federal and 
provincial levels (plus the related interest)", seems to cover all the credits granted to 
Ultragen by the tax authorities. 
[32] In addition, the role of Leyton is described in 3rd paragraph of the preamble: "identify, 
enhance and justify the expenditure eligible for tax credits programs". Some might argue 
that Leyton's “identification of eligible expenditure” constitutes an important part of the 
consideration it undertakes to provide. This would lead to suggest that the expenses 
already identified by Ultragen were excluded from the scope of the agreement. 
[33] This “identification of eligible expenditure”, however, presupposes the 
communication by Ultragen of all the information required by Leyton, as well as, the “full 
and complete coooperation of the administrative and technical teams” of Ultragen (Article 
2). 
[34] It should also be noted that under Article 1.1 of the contract, the mandate given to 
Leyton constitutes an “exclusive mandate” and that “all Tax Credits obtained by the Client 
[Ultragen] for the eligible expenses incurred for the years concerned by this 
agreement will be presumed to result from the intervention of the Consultant [Leyton]”. It 
is questionable whether this is a simple presumption (which can be rebutted by evidence 
to the contrary) or rather an absolute presumption against which no evidence can be 
raised. In the first case, is the aim to ensure that Leyton is not remunerated in respect of 
the credits that Ultragen itself claims internally in respect of certain projects? 
[35] Finally, Article 5 of the contract provides that Leyton undertakes to reimburse the 
remuneration received from rectified amounts, in the context where the tax authorities 
would require the total or partial reimbursement of tax credits obtained by Ultragen during 
relevant financial years, "in accordance with the recommendations of the Consultant 
[Leyton]". 
[36] These last words are subject to interpretation as to whether Leyton is entitled to 
remuneration. Only in the context where it is involved in a project and recommends the 
claim of a credit. If she is entitled to the remuneration in any case, it seems curious that 
she does not, a fortiori, have to reimburse the remuneration when she has not 
recommended the credit claim. 
[37] In light of all the foregoing findings, the Court concludes that the text of the contract 
itself contains a certain ambiguity. In this context, it is useful to consider the principles 
enacted in the Civil Code of Quebec, in order to interpret the contract and determine the 
true intention of the parties. 
[38] The relevant principles are reproduced below: 

1425. In interpreting the contract, we must seek what was the common intention 
of the parties rather than dwell on the literal meaning of the terms used. 
1426. In interpreting the contract, account is taken of its nature, the circumstances 
in which it was concluded, the interpretation that the parties have already given it 
or that it may have received, as well as the uses. 
1427. The clauses are interpreted one by one, giving each the meaning resulting 
from the contract as a whole. 
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1430. The clause intended to eliminate any doubt as to the application of the 
contract to a particular case does not restrict the scope of the contract which is 
otherwise conceived in general terms. 
1431. The clauses of a contract, even if they are stated in general terms, include 
only what it appears that the parties have proposed to contract. 
1432. When in doubt, the contract is interpreted in favor of the party who 
contracted the obligation and against the party who stipulated it. In all cases, it is 
interpreted in favor of the member or the consumer. 

[39] Let us begin by examining the documents prior to the P-1 contract in order to find out 
what the common intention of the parties was. 
[40] Mr. Potez, Leyton's sales manager, sent Ms. Thao Nguyen and Mr. Truong on 
October 8, 2009 an email (exhibit P-16) which contained the following proposal: 

Our proposal: 
Due to the fact that you are already claiming tax credits for the project carried out 
by Mr. Truong, we are offering you the following compensation models: 
Option 1: Leyton's fee for claiming Ultragen SR&ED tax credits is 25% of the 
credits granted. In addition, Leyton's takeover of Mr. Truong's project in order to 
standardize the claim will amount to $ 2,000. 
Option 2: 20% of the total amount of the claim. 

[41] Mr. Truong understood that under the first option above, Leyton would receive 25% 
of the credits that would be given to Ultragen in respect of the projects that Leyton was 
going to work on (with the exception of Mr. Truong's project. for which Leyton was going 
to receive $ 2000 and solely for “standardization” services). As for option 2, according to 
Mr. Truong, it provided that Leyton would receive 20% of all the credits that Ultragen 
would be granted, including credits related to Mr. Truong's project. 
[42] Mr. Emil Trankarov, who was then president of Leyton [7] , confirmed during his 
testimony that he interpreted the meaning of these two options in the same way as Mr. 
Truong did. 
[43] However, the parties do not agree on their respective intentions when signing the P-
1 contract. 
[44] Indeed, Mr. Truong asserts that option 2 was unacceptable for Ultragen because 
even if Leyton, through its services, did not allow credit claims for Mr. Truong's project to 
be improved [8] , it would nevertheless cash, under this option, approximately $ 40,000 
in respect of this project (or 20% of credits of around $ 200,000). This would have been 
unreasonable, especially since Mr. Truong was convinced that Ultragen had, internally, 
the expertise necessary to optimize credit claims relating to this project. 
[45] Thus, Mr. Truong affirms to have negotiated so that option 1 is finally accepted with 
the amendments below: 

• the percentage of remuneration increased from 25% to 20%; and 
• Leyton would not receive any compensation relating to Mr. Truong's project, which 
would not be covered by the contract. 
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[46] Moreover, Mr. Truong points out that article 6 of the contract refers to a remuneration 
of 20% calculated on the basis of "Tax credits granted at the federal and provincial levels", 
not at 20% of the " total amount of the claim ”. The wording of clause 6 would therefore 
be closer to that used by Leyton to describe option 1 in e-mail P-16. 
[47] In short, Mr. Truong summed up in his testimony, that he had ended up accepting, 
after Leyton's insistent approaches, that she was limited to working on the three projects 
that had been identified during the negotiations ( software , Safety-Kleen and QTI ) and 
that it receives, as remuneration, 20% of the credits which would result from these 
projects. 
[48] On Leyton's side, Mr Trankarov explains that he was present (along with Mr Antoine 
Potez, head of business development) at the first two pre-contractual meetings with 
Utragen and that negotiations were taking place with Ms Thao Nguyen. This angered Mr 
Trankarov as he did not appreciate that Mr Truong was not present at the negotiations. 
According to Mr. Trankarov, Mr. Truong used Ms. Nguyen as a "screen", so that he could 
later "play the innocent" who had not understood. 
[49] Mr. Trankarov asserts that, faced with Ultragen's refusal to accept option 2 above 
(the one that Leyton advocated), following these first two meetings, he asked his 
colleagues, Mr. Delvael and Mr. Baha Shaker [9], to replace him during the following 
meetings and to accompany Mr. Potez there. It was necessary, indeed, to convince Mr. 
Truong (a proud customer who could hardly believe that one could "do better" than him) 
that Leyton was able, by his expertise, to bring an "added value" and that credits higher 
could be obtained. Mr. Trankarov emphasizes that it was important to spare Mr. 
Truong 's ego in the negotiations. 
[50] However, according to Mr. Trankarov, Messrs Delvael, Shaker and especially Mr. 
Potez (the latter being an excellent salesman) finally succeeded in convincing the 
representatives of Ultragen to accept option 2, that is to pay Leyton 20% of all credits that 
would be granted by the tax authorities during the financial year ending January 30, 2010. 
[51] Mr. Trankarov also insists that it would not have been profitable for Leyton to accept 
a 20% remuneration if Mr. Truong's project had been excluded from the 
contract. However, his explanations on this subject are not convincing, insofar as he was 
completely unaware at the time of the conclusion of the contract, the order of magnitude 
of the credits that Ultragen obtained in relation to the project of Mr. Truong (these could 
have been as little as $ 5,000 or $ 10,000, as he admitted in cross-examination). 
[52] It is difficult to draw from these testimonies what was the common intention of the 
parties when they signed the P-1 contract on November 25, 2009, especially since the 
people who were present during the last negotiations and of the conclusion of the 
agreement, on both sides, did not testify 
[53] Indeed, Mr. Potez did not testify whereas it was announced in the Joint Declaration 
of complete file that he would testify by videoconference. He returned to France in 2012, 
where he continued to work for Leyton, for a few months. He still lives there but no longer 
has any connection to Leyton. Mr. Shaker did not testify either. As for Mr. Delvael, he 
affirmed during his testimony that he was not involved in the negotiations of the P-1 
contract, contrary to what Mr. Trankarov suggested. 
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[54] Likewise, on the Ultragen side, Ms. Nguyen, who would have been present at all the 
negotiation meetings and who signed the contract, was not called to testify. 
[55] In addition, Mr. Michael Tibahine, general manager of Leyton since July 17, 2012, 
traced thanks to his research on the server of the company, the appointments below, 
relative to the meetings which would have taken place before signing the contract: 

4) September 29, 2009, at 10:30 am (between Mrs. Nguyen, Mr. Potez and Mr. 
Trankarov); 
5) October 29, 2009, at 10 a.m. (between Mrs. Nguyen, Mr. Potez and Mr. 
Trankarov); and 
6)  November 19, 2009, at 2 p.m. (between Madame Nguyen and Monsieur Potez). 

[56] To these meetings is added that of October 6, 2009 to which email P-16 refers (we 
read that Messrs Potez and Trankarov would have attended for Leyton). It may be that 
one of the appointments indicated to the Leyton server did not take place and was instead 
replaced by that of October 6, 2009. 
[57] We also note information traced by Mr. Tibahine [10] , the fact that a draft contract 
(exhibit P-16A) was printed by Mr. Potez on October 28, 2009, at 5:47 p.m., whereas he 
met Madame Nguyen the next day at 10 a.m. Also, Mr. Potez printed a second draft 
contract (Exhibit P-16B) on November 19, 2009, at 1:44 p.m., while he was meeting Ms. 
Nguyen, later, the same afternoon. 
[58] The first of these draft contracts refers to option 1 found in email P-16 of October 8, 
2009. This draft contract in fact provides as follows, in the table entitled “Type of Mandate 
/ Percentage remuneration” located under the introductory sentence of article 6 relating 
to the Consultant's remuneration: 

Resumption and continuity of project requested internally: $ 2,000 
Claim for other SR&ED ITCs: 25% 

[59] The second draft contract includes, in the said table, the wording which will then be 
used in contract P-1, namely the words "Tax credits: 20%". 
[60] It is plausible that these two draft contracts were given to Ms. Nguyen during the 
above meetings. However, no one at Leyton's who would have had personal and direct 
knowledge of him testified in this regard and, as already indicated, Ms. Nguyen was not 
called to testify. As for Mr. Truong, he stated categorically during his testimony that he 
had not seen these draft contracts at the relevant time. 
[61] In these circumstances, the Tribunal cannot be satisfied with Mr. Tibahine's general 
assertion that Leyton staff only print documents that are released externally. Indeed, Mr. 
Tibahine was not at Leyton at the relevant time and the presumption that he invites the 
Tribunal to accept is not sufficiently serious, precise and consistent, within the meaning 
of article 2849 CCQ., in order to conclude that Ultragen did in fact receive the two draft 
contracts illustrating each of the two options invoked in e-mail P-16. The situation is all 
the more unclear as Exhibit P-16 referred to a “draft collaboration agreement” which was 
to be attached to the email. However, after checking, on the Leyton server, Mr. Tibahine 
noted that in all likelihood, no attachment had been sent to Ultragen with this email. 
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[62] Leyton has therefore not succeeded in establishing that Ultragen had received draft 
contracts P-16A and P-16B, nor that it knew that option 2 to which email P-16 refers, was 
found in the draft contract P-16B and therefore to contract P-1 with the same wording. 
[63] Let us now turn to the conduct of the parties and the interpretation they gave to the 
contract, as provided for in article 1426 CCQ 
[64] First, we note from Exhibit P-22, that two weeks after signing the P-1 contract, Mr. 
Delvael asked Mr. Trankarov if he had explained to Mr. Truong that Leyton was going to 
prepare the credit claim relative to his project. 
[65] Mr. Trankarov responded to this internal request as follows: 

(…) I had a long discussion with Baha and I think we understood each other very 
well. The contract states that we do all the projects. The president's involvement 
will be treated as a request on his part to prepare the first draft. He must be 
reminded as quickly as possible (Baha) that it is always possible to do the project 
by interview like the others. In all cases, we offer him for this project the tax 
optimization, the formatting in the new T661 (abridged version of the report), 
scientific revision, possibly scientific optimization of the activities, the tax part, 
preparation and follow-up to the audit. I am convinced that all of these activities 
amply justifies our price on this project. From there, it is the work of the whole team 
to continue selling this concept. Don't forget that we offered choices to the 
company, one of the options of which provided for a remuneration of $ 2000 for 
this project, only for the formatting and the tax part. The company chose to pay us 
on all the projects, because we sold the added value of the other services, not 
included in the $ 2000 package. [11] 
(Our emphasis) 

[66] Clearly, for Mr. Trankarov, Ultragen chose option 2 which had been submitted to it in 
email P-16 and consequently accepted that Leyton take care of all the claims of its credits, 
including in what concerns Mr. Truong's project , the whole in return for a 20% 
remuneration on all the loans to be granted. 
[67] Mr. Trankarov recognizes however, in this internal email that it is necessary to 
continue to deploy efforts in order to convince Mr. Truong; otherwise, why would he have 
insisted to Leyton representatives on the importance of continuing to sell this concept to 
Ultragen? Mr. Trancarov clarified, in cross-examination, that in all files, he advised his 
staff to insist with clients, even when providing services, on the added value of Leyton's 
intervention. 
[68] Mr. Trancarov adds that this email was mainly intended for Mr. Truong to be explained 
that he did not have to provide a report if he wished instead to proceed by interview (the 
choice as to how to proceed was up to him). 
[69] Thus, on January 28, 2010, Mr. Delvael asked Mr. Truong by email, his availability in 
order to proceed to the interview for his project: 

I would like to know what is your availability for: 
1. the interview with you for the project that you have prepared yourself in previous 
years? If possible send us the technical description of the previous financial year 
to facilitate preparation. [12] 
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[70] Barely fifteen minutes after the transmission of this email, Mr. Truong hastens to 
answer Mr. Delvael that his project is not "available". He writes: 

Concentrate on R & D of Mustapha [Ultragen employee] because acceptability is 
more difficult. Do the interview again with Mustapha. I will update you on our 
project when it becomes available. [13] 
(Our emphasis) 

[71] A few months later, when Mr. Delvael finished work on the software project, using 
information provided by Mustapha Kronfel, he re-emailed Ultragen twice, on April 9, 2010 
and May 6, 2010, about Mr. Truong's plan to schedule a meeting and the preparation of 
the claim. [14] 
[72] Mr. Truong never responded to these emails. It can thus be seen that, quite obviously, 
Leyton considered that Mr. Truong's project was covered by the P-1 contract but that for 
his part, Mr. Truong voluntarily kept Leyton away from this project, without moreover 
explicitly indicating that this project was excluded from the scope of the contract. 
[73] It is also unusual to note that Ultragen signed the consent forms aimed at allowing 
Leyton to have access to Ultragen's tax files with Revenue Québec and the Canada 
Customs and Revenue Agency [15 ] . So she knew that sooner or later Leyton would 
learn that credits would be granted for the fiscal years in question. 
[74] In addition, Ultragen did not hesitate to sign the P-9 contract on June 4, 2010, since 
(according to the explanations provided by Mr. Truong), Leyton's work concerning claims 
related to the Safety-Kleen projects and QTI was not finished.   
[75] The email sent on March 30, 2011 [16] to Ultragen, when Leyton learned that a credit 
claim had been made against Mr. Truong's project for the financial year ending January 
31, 2010 without Leyton was also puzzled. Indeed, the tone of this email is completely 
neutral and there is no disapproving comments, while Leyton had just discovered that her 
services had been dismissed with regard to a project that she nevertheless believed 
covered by contract P-1. In oral argument, Leyton's lawyer points out that this email was 
intended for the Ultragen accountant (disapproval was therefore not in order) and that it 
came from Mr. Lazarov who was not a high-ranking employee of Leyton. However, we 
note, on the one hand, that a copy of this email was also sent to Mr. Truong and Mr. Potez 
and that, on the other hand, the leaders of Leyton did not react further. 
[76] As to what the parties have proposed to contract, as provided for in article 1431 CCQ, 
it is important to note that despite the general terms found in the P-1 contract, Mr. 
Trankarov and Mr. Truong both claimed that there were projects for which Ultragen 
needed Leyton's assistance and that only these three projects were specifically identified 
during pre-contractual meetings. Mr. Truong's project was an entirely different project for 
which Ultragen had been claiming credits for several years and for which it claimed to 
have the necessary expertise in obtaining credits. Unlike the other three projects, 
Ultragen did not describe Mr. Truong's project to Leyton, even superficially. 
[77] Finally, let us underline the principle according to which in doubt, the contract is 
interpreted in favor of the one who contracted the obligation and against the one who 
stipulated it. In this case, the remuneration clause obviously relates to an obligation 
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contacted by Ultragen. The latter would therefore benefit from the doubt which may 
remain at the end of the exercise of interpretation of the clause. 
[78] In view of all the circumstances put in evidence, the Court is of the opinion that, failing 
to have been able to benefit from the testimonies of Messrs. Potez and Shaker, it is 
difficult to believe that they would have succeeded in convincing Mr. Truong to reconsider 
his categorical refusal to subject “his project” to the P-1 contract and thus automatically 
allow Leyton to benefit from 20% of the related credits (a remuneration of approximately 
$ 40,000 per year). 
[79] Consequently, the Court concludes that the doubt must benefit Ultragen and that Mr. 
Truong's project could be excluded from the P-1 and P-9 contracts, insofar as Ultragen 
chose to continue without Leyton's assistance, its credit claims for this project. Leyton is 
therefore not entitled to receive 20% of the tax credits granted to Ultragen in connection 
with Mr. Truong's project. 
[80] Finally, Leyton's judgments before the Tribunal deal with the interpretation of 
contracts for the provision of services similar to those covered by this case (preparation 
of credit claims for businesses). However, the facts described in these judgments are all 
different from those in this case. Indeed, in none of these judgments is there a question 
of a client who for several years obtained (by preparing the claims in-house) large tax 
credits ($200,000) in respect of a specific project and who sought services in respect of 
other specific projects. 
2) Does Leyton have the right to receive remuneration? 
[81] The fact remains that Ultragen acted in bad faith in the performance of contracts P-1 
and P-9. 
[82] In fact, it follows from Mr. Delvael's testimony that he had to constantly return to  
charge with Mr. Kronfel and Mr. Truong in order to obtain Ultragen's collaboration with 
regard to obtaining the information required for the preparation of the technical description 
of the software project and the related tax annexes. 
[83] From the numerous emails from Mr. Delvael [17] to Messrs Kronfel and Truong, it is 
noted that Leyton was doing the job efficiently while Ultragen dragged his feet. Ultragen 
only responded to Mr. Delvael's requests for information and only revised the draft 
documents submitted after several reminders. Leyton showed professionalism and great 
patience under the circumstances. 
[84] It is not difficult to believe Mr. Delvael when he asserts that of the 400 credit claims 
that he has prepared since the start of his career, Ultragen's software project is the one 
that required him the most time. He considers that he devoted double the time that would 
normally have been required to this case, in particular because of the client's general lack 
of cooperation and the need to relaunch it repeatedly. 
[85] Mr. Delvael describes the experience as "laborious" and does not hesitate to 
conclude that because of Ultragen's attitude, his work, which should have been carried 
out in a few months, took a year. 
[86] However, article 2 of contracts P-1 and P-9 clearly imposed on Ultragen the obligation 
to cooperate fully and to provide Leyton, "within the required deadlines, all information of 
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an accounting, fiscal and technical nature. That the latter would deem, "in its sole 
discretion", necessary for the preparation and presentation of credit claim files. 
[87] As for the Safety-Kleen and QIT projects , for which Mr. Pierre Mourot prepared (with 
other representatives of Leyton) the technical descriptions and the determination of hours 
and expenses, for the financial years 2010 and 2011 respectively, the collaboration 
Ultragen was relatively adequate. 
[88] That being said, Mr. Truong showed unusual contempt and arrogance towards 
Leyton by deciding not to file any credit claims in relation to the projects on which she 
worked. 
[89] First of all, Mr. Truong urged Leyton to receive the technical descriptions and tax 
schedules for the fiscal year ending January 30, 2010, no later than March 11, 2011 [18] , 
while on the one hand, Leyton was working efficiently (the delays were more to be 
attributed to Ultragen) and on the other hand, there was no such haste. 
[90] It should be noted that Ultragen still had a few months left to file its complaint with 
the tax authorities (more than 4 months) and that in some years, it had filed its complaint 
with the end of March or mid-April [19]. 
[91] In any event, Leyton succeeded in meeting the deadline set by Mr. Truong by sending 
Ultragen, on March 11, 2011, the appropriate tax schedules for credit claims relating to 
the fiscal year ending on January 30, 2010 [20]. The credits envisaged amounted to $ 
24,262 and related to the software and Safety-Kleen projects. 
[92] Unfortunately, because Ultragen had previously filed a claim for 2010 credits for Mr. 
Truong's project the previous year, unbeknownst to Leyton, and these credits had already 
been granted, it became risky for Ultragen to submit an amended application to add the 
software and Safety-Kleen projects. This could have triggered a process of verification by 
the tax authorities, which Leyton and Ultragen considered undesirable. It should be noted 
that Ultragen's right to internally prepare the credit claim for Mr. Truong's project did not 
exempt it from the obligation to notify Leyton of the submission of such a claim to the tax 
authorities, given the possible effects on the follow-up of claims for other projects. 
[93] The same circumstances apply with regard to the QIT project, except that in the latter 
case, Leyton has not put in evidence the amount of the possible credit. 
[94] It is odious that Mr. Truong made several people work at Leyton, for almost a year 
and a half when he knew full well that Ultragen would not use the fruits of this labor and 
that Leyton would therefore not receive any remuneration. 
[95] Why did he insist with Leyton to receive the technical descriptions and tax schedules 
for the financial year ending January 30, 2010, no later than March 11, 2011, when he 
did not intend use it and that he had already signed his credit claim on March 8, 2011, as 
we will learn later [21]? 
[96] Why did Ultragen not simply terminate the P-1 contract and later the P-9 contract, as 
provided for in section 2125 C. C. Q. if she no longer wished to retain Leyton's services? 
[97]  As part of his out-of-court examination on April 2, 2013 and his testimony at trial, Mr. 
Truong demonstrated recklessness, disrespect, total disregard, and even disdain for 
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Leyton's work. He in no way acknowledges Leyton's contribution and expertise and 
insultingly describes Leyton's intervention as a vulgar exercise in "copying and pasting" 
information provided by Ultragen. 
[98] He even goes so far as to reproach Leyton for having "disturbed" the employees of 
Ultragen, hence the counterclaim which will not be withdrawn until the last day of the trial. 
[99] However, it was established that the quality of Leyton's services had been 
irreproachable and that the work carried out had been substantial. This work required the 
contribution of specialists both at the technical / scientific level (in particular, Messrs 
Delvael and Mourot) and at the fiscal level (Mr. Lazarov). 
[100] Ultragen clearly violated, by the conduct of its president, the obligation of good faith 
to which it was bound, by virtue in particular of articles 6, 7 and 1375 CCQ , which are 
reproduced below: 

6. Everyone is bound to exercise their civil rights in accordance with the 
requirements of good faith. 
7. No right may be exercised with a view to harming others or in an excessive and 
unreasonable manner, thus going against the requirements of good faith. 
1375. Good faith must govern the conduct of the parties, both at the time of the 
birth of the obligation and at the time of its performance or termination. 

[101] By failing to notify Leyton of the claims made in 2010 and 2011, by making Leyton 
work unnecessarily (with no intention of using his work) and by collaborating in a mitigated 
and diligent manner, Ultragen committed a breach of contract which resulted in damage 
to Leyton. 
[102] The latter was deprived of any remuneration for her services, despite being rendered 
professionally, and suffered various troubles and inconveniences. 
[103] The Court fixes the remuneration to which Leyton would have been entitled in 
relation to the fiscal year ending January 31, 2010, at $ 4,852.40 (plus taxes), or 
20% of the credits envisaged for the software and Safety projects. Kleen, which 
amounted to $ 24,262. The interest provided for in contract P-1 must be added to this 
amount, as of the date of invoice P-2, i.e. April 11, 2011. 
3) What about Leyton's $ 30,000 claim for moral damages and unrest and 
inconvenience? 
[104] The Tribunal adds to the above amount, $ 20,000 for the various troubles, 
inconveniences, and loss of time that Ultragen's dishonest conduct caused 
Leyton. Interest at the legal rate and the additional indemnity provided for in article 
1619 CCQ, will apply to this amount, from the date of filing of the amended motion to 
institute proceedings providing for this claim, ie September 14, 2012; 
FOR THESE REASONS, THE TRIBUNAL: 
[105] Orders Ultragen Group Ltd. to pay Leyton Finder Expert Group Inc. $ 5,528. 10 
(including taxes) plus conventional interest of 18% per annum on this amount, effective 
April 11, 2011, as provided for in Section 7 of the P-1 contract; 

http://www.ingenuitygroup.ca/
http://www.sreducation.ca/


Leyton Finder Expert Group Inc. v. The Ultragen Group Ltd. (2020) 
Unofficial English Translation by The InGenuity Group for SR&ED Education and Resources 
 

Page 16  ingenuitygroup.ca 

[106] Orders Ultragen Group Ltd. to pay Leyton Finder Expert Group Inc. damages of $ 
20,000, for disturbance and inconvenience, plus interest at the statutory rate and 
additional compensation under section 1619 C. C. Q., effective 14, September 2012; 
 
[107] THE WHOLE, with costs.     
    

_________________________________ 
SOPHIE PICARD, JCS 

  
  
  
Me Chris Semergian 
Fasken Martineau DuMoulin SENCRL, SRL. 
Plaintiff's lawyers 
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Defendant's lawyers 
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